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activists charged under ATA essentially for engaging in the right to protest and
freedom of expression also need to be considered.

In 2010, a devastating landslide blocked the Hunza river in Hunza-Nagar district of
Gilgit-Baltistan and led to the formation of Attabad lake. This resulted in many
people of the area being displaced. During this time Baba Jan organized protests
leading to the government's final agreement to compensate the displaced victims of
the landslide. While most of the families were compensated, a few dozen were not.
In a bid to demand these families' rights, a large number of Attabad victims took to
the streets. Police tried to disperse the protesters at Aliabad, where the convoy of
the chief minister was on its way on the highway. The police ended up using tear gas
and ammunition to disperse the protesting parties. Two of the protesters—Afzal
Baig and his father Sherullah Baig—were shot dead. The deaths led to rioting in
Hunza Valley and protesters torched government offices and ransacked a police
station in Aliabad. Baba Jan and other activists were arrested and charged under
ATA.

An anti-terrorism court (ATC) found them guilty of ransacking a police station and
damaging government property during the riots at Aliabad in 2011. They were
sentences to life.

On June 9 this year, the Supreme Appellate Court in Gilgit-Baltistan upheld the life
sentence of Baba Jan and 11 of his comrades.

The decision came days before a local by-election he planned to contest, amid an
international campaign calling for his freedom. A large number of people who
disagree with Baba Jan's political ideology also believe the allegations against him
are politically motivated.

The acquittal of the nine activists is a step in the right direction and should fuel hope
that Baba Jan too would get justice.

While Baba Jan's case might not be the first instance of misuse of law and power to
suppress political dissent and is unlikely to be the last, there are others who call the
upholding of Baba Jan's sentence a missed opportunity. They say that it was a
chance to show the world the respect that the state has for dissenting views and for
the right to peaceful protest.

“We are at a very difficult time in the world, and |
think it's not accidental that we are seeing extremism
rising. A government that weakens civil society is
playing with fire, because the alternative to peaceful

assembly is extremism — and this, no one wishes to
achieve.” — Maina Kiai, UN Special Rapporteur,
speaking in Warsaw, Poland, in October 22, 2014
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Rights defence and selective justice

For a while now, Pakistan has not only been a difficult but a dangerous country for
human rights defenders (HRDs), who endure threats not just from non-state groups
but from the authorities too. The consequences of the state, which is supposed to
afford protection to the rights of the citizens, making life difficult for rights defenders
on account of their work have manifested themselves in the form of enforced
disappearance, torture, bringing of unfounded charges against HRDs and their
detention and conviction.

In October, the acquittal of nine activists charged under the Anti-Terrorism Act (ATA)
in Gilgit Baltistan was a welcome development. It also brought attention to the plight
of another activist and political worker in the same region, Baba Jan, who is serving
along prison term after being convicted under the ATA.

According to reports submitted by HRCP monitors from 60 districts across six
regions of Pakistan, in the first nine months of 2016, as many as 37 attacks or
explicit threats against human rights defenders or journalists came to light. The
following chart shows a region-wise break-up of the violation:

Attacks or explicit threats against HRDs/journalists (Jan-Sep 2016)

South Punjab, 2 Balochistan, 0

Sindh, 10

Khyber

Pakhtunkhwa, 8 B Balochistan

= Sindh

® FATA

W Gilgit Baltistan

® Khyber Pakhtunkhwa

South Punjab
FATA, 5

Gilgit Baltistan,
12

The highest proportion of challenges was reported from Gilgit-Baltistan. Even
though various non-state actors have often been responsible for causing harm to
the activists, a real cause for concern is that the state machinery, which is
responsible for the safety and security of the citizens, has been used to persecute
those raising their voice for human rights.

On October 7, the Supreme Appellate Court of Gilgit-Baltistan exonerated nine
human rights activists, who had been booked under ATAtwo years earlier. They had
earlier faced a case of sedition for holding protests against the conviction of Baba
Jan, the popular leader of the leftwing Awami Workers Party (AWP), and other

political workers. While their exoneration is commendable, the cases of other
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declared clinically insane in a medical report the following year. He lost his final appeal in
2015. In October, the SC, however, ruled that the execution could be carried out, after finding
out that Imdad's schizophrenia was not a permanent condition and varied according to the
“level of stress”. Rather than considering a universally accepted medical definition of the
illness and taking into account the diagnostic tools for guidance, the SC chose to rely on the
definition of schizophrenia from New Webster's Dictionary and Merriam Webster's
dictionary.

The Supreme Court did not give due weight to universally recognised diagnostic tools,
including the Diagnostic and Statistical Manual of Mental Disorders (DSM-5) and
jurisprudence under Pakistani case law on mental health.

In a detailed judgment, the SC said: “Schizophrenia is not a permanent mental disorder;
ratheritis an imbalance which can increase or decrease depending on the level of stress... In
recent years, the prognosis has been improved with drugs, by vigorous psychological and
social managements, and rehabilitation. It is, therefore, a recoverable disease, which in all
the cases, does not fall with the definition of 'mental disorder' as defined in the Mental Health
Ordinance, 2001.”

The SC instead relied upon two Indian cases as precedent, in particular on ajudgment by the
Indian Supreme Court on the Hindu Marriage Act regarding dissolution of marriage. The case
law in question has since been overturned.

Although the latest suspension of Imdad's execution is a step in the right direction, but the
case requires deeper understanding of mental health issues in the criminal justice system.

The court's ruling on schizophrenia did not take into account the resolution adopted by the
United Nations Commission on Human Rights (2000), urging countries not to impose the
death penalty on a person suffering from any form of mental disorder.

Due to lack of awareness and empathy towards those suffering from mental illnesses in
Pakistan, many people do not seek help from psychiatrists, and mental health is not
adequately at the trial stage. In Imdad Ali's case, he was first examined by a psychiatrist in jail
in 2012, 11 years after he was accused of killing a cleric. Since he was never examined
earlier, there was no way of knowing about the state of his mental health at the time of the
murder he was convicted for.

The court's inability in the present case to properly assess the impact of a convict's condition
poses a risk that goes beyond Imdad's case. It could propagate wrong understanding of
mentalillness in the context of the criminal justice system and ignore the plight of the mentally
challenged in Pakistan.

It is important that the court benefits from expert medical advice, in this case a qualified
psychiatrist, to evaluate the mental state of an individual as soon as he comes into contact
with the criminal justice system.

The judgment by the SC on Imdad Ali's case has invited outrage from several civil society
organizations and human rights activists. Even as the society continues to discuss the place
of capital punishment in the country, Pakistan must not seek the ignominy of hanging a
mentally challenged person. The people expect the courts, superior courts in particular, to
ensure that no oversightin the justice system leads Pakistan down this road.
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Mental iliness & death penalty

Erring not on the side of executions

r

On October 31, the Supreme Court of Pakistan stayed the
execution of Imdad Ali, a mentally challenged death row prisoner
detained in a prison in Vehari district of Punjab. He was to be
hanged on November 2.

The decision to postpone the hanging on the basis of Imdad's
mental illness came in a review petition by Imdad's wife. The
court sought comments from the Punjab advocate general and
the attorney general on the issue. The matter would be heard
again in the second week of November.

Imdad, 50, had been convicted and sentenced to death in 2002
for a murder. Government doctors in 2012 certified him as being
a paranoid schizophrenic. '

This was not the first time that Imdad's execution has been stayed on account of his mental
health. Earlier, he was to be hanged on 20 September 2016. The Human Rights Commission
of Pakistan (HRCP) had urged the authorities not to execute him until his mental condition
was assessed. While his execution was temporarily suspended by the Supreme Court at the
time, the apex court rejected later in September a plea on Imdad's behalf that he was unfit to
be executed since he was unable to understand his crime and punishment.

In late October, HRCP again urged the authorities to halt Imdad's imminent execution on
account of his mental state.

In a communication sent to President Mamnoon Hussain, the Commission brought his
attention to the disposal by the Supreme Court of a plea regarding Imdad Hussain, despite
him being diagnosed with schizophrenia. The court had concluded that simply because
schizophrenia was a "recoverable disease", it did not fall within the definition of "mental
disorder" under the Mental Health Ordinance, 2001.

HRCP expressed serious concern regarding the reasoning of the SC in the case and stated
that the decision raised the question whether judges could decide on their own matters which
by their very nature needed to be judged on the basis of expert advice. In a society that
already demeans mental ilinesses, the SC ruling demonstrates a lack of understanding of
such mental illnesses and can hardly be very helpful.

After keeping an informal moratorium on executions in place for six years, Pakistan resumed
hangings in December 2014 following the Army Public School attack in Peshawar. Initially,
only those convicted for acts of terrorism were to be hanged, but that caveat was withdrawn
soon afterwards and execution of all death row prisoners began.

Imdad Ali was accused in the 2001 murder of a cleric. He was convicted and sentenced to
death in 2002. In 2012, he was diagnosed with paranoid schizophrenia and psychosis that
doctors said impaired Imdad's “rational thinking and decision-making capabilities”, and was
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Obligations under international law
In recounting Pakistan's obligations after Rashid's murder, LRWC pointed out

that Rashid's murder triggered Islamabad's international legal obligation to
ensure timely, independent and effective investigation, followed by prosecution
and the trial of the suspects identified. It reminded the government that as a
member of the United Nations, Pakistan had agreed to respect the right to life
guaranteed by the Universal Declaration of Human Rights (UDHR). As a party to
the International Covenant on Civil and Political Rights (ICCPR), Pakistan had
accepted the twin legal obligations to protect the right to life of all persons within
its territory and to take effective measures to prevent, punish and remedy
violations. ICCPR imposed on Pakistan and other state parties the duty to
investigate violations of the right to life as an integral part of the obligation to
protect the right to life guaranteed by Article 6.1. These twin duties are affirmed
by the United Nations Declaration on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and Protect Universally Recognized
Human Rights and Fundamental Freedoms (Declaration on Human Rights
Defenders), the Basic Principles on the Role of Lawyers (Basic Principles) and
the Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions (UN Investigation Principles).

LRWC wrote that an integral part of these duties is to conduct investigations of
unlawful killings that are capable of determining the cause and particulars of
death, identifying the perpetrator(s) and enabling the prosecution, trial and
imposition of punishments required by law. “In cases where there is no public
confidence in the ability of the state to conduct a thorough, independent,
impartial investigation, Pakistan has a duty to appoint an independent
commission of inquiry that complies with the standards established by the UN
Investigation Principles,” the Vancouver-based lawyers' body stated.

Where the state is unable to appoint a domestic commission of inquiry that is
domestically and internationally trusted, the duty to investigate is neither
abrogated nor abridged. In such a situation, it may be necessary for the state to
seek the assistance of the United Nations.

Urgently needed action
LRWC urged the government of Pakistan to create an independent commission

of inquiry to conduct and conclude an effective investigation of Rashid's murder,
the death threats made prior to the murder and failure of the authorities to provide
protection to Rashid Rehman.

It also called upon the government to immediately create a mechanism for
providing protection to lawyers and other human rights defenders who faced
threats because of their work.

Even if the authorities' failure in bringing the perpetrators to justice continues
despite LRWC's counsel, it certainly would not be on account of a lack of
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and the names of the men making the threat to the Punjab chief minister, the
inspector general of police in Punjab, the Multan city police and the district bar
association.

On 10 April 2014, HRCP reported the threat to the Punjab government. As the
LWRC noted in its letter dated 25 October 2016, the authorities “took no action to
punish or restrain the perpetrators or to protect Rashid.”

Silence
In the letter sent to the president and prime minister of Pakistan and the chief

minister of Punjab, LRWC Executive Director Gail Davidson noted that the group
had not received any response to earlier letters, dated 15 May 2015 and 6 March
2016, or any information about an investigation into Rashid's murder.

She stated in the latest letter that LRWC “therefore assumes that neither the
perpetrators of the murder of Rashid Rehman Khan nor those responsible for
death threats against him have been identified through investigation,
prosecution and trial” even after the passage of over two years.

'Ashocking failure'
LWRC said that Rashid's murder and the failure to punish the criminal acts that

led to his death and to prevent similar attacks on others signals a crisis,
represented a failure by Pakistan to uphold its international legal obligations. It
said that this was particularly so with regard to Pakistan's duty to prevent, punish
and remedy violations of the right to life, prevent violence against people
exercising freedom of expression and provide effective and timely protection to
lawyers in jeopardy as a result of their lawful human rights advocacy.

“Pakistan's failure to act in the face of clear evidence of imminent danger to the
life of Rashid Rehman Khan is shocking,” the lawyers' group said iniits letter.

Besides failing to take any action to protect Rashid's life, LWRC noted that
“Pakistan has apparently not acted to quell, or even discourage, lawless and
brutal vigilantism against people, such as Rashid Rehman Khan, peacefully
promoting religious tolerance and respect for freedoms of religion, expression
and other humanrights.”

“In spite of the information provided by Mr. [Rashid
Rehman] Khan, calls from human rights specialists
around the world, and the legal obligation to bring

the perpetrators to justice, Pakistan has failed or
refused to investigate the suspects named by Mr.
Khan.” —LRWC Executive Director Gail Davidson
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Justice delayed

Canadian lawyers' group demands probe
into Rashid Rehman's murder
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Lawyers' Rights Watch Canada (LWRC), a group of lawyers and human rights
defenders which promotes human rights and the rule of law internationally
through advocacy, legal research and education, called upon the government of
Pakistan in late October to get the murder of lawyer and rights defender Rashid
Rehman Khan investigated by an independent agency.

The prominent group of lawyers and human rights defenders based in
Vancouver called upon the government to ensure that the perpetrators are held
toaccount.

Background
On 7 May 2014, two unidentified gunmen had stormed the Multan office of

Human Rights Commission of Pakistan (HRCP), where Rashid worked as the
coordinator, and murdered him. A prominent human rights lawyer, Rashid had
been threatened with death a month earlier if he continued to represent a client
against blasphemy charges.

One of the threats against Rashid, “You will not come to court next time because
you will not exist anymore,” was made in court and in the presence of the sitting
judge by four men, two of them lawyers. Rashid had promptly reported the threat
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One of the major changes made in the law through the 2016 legislation is that
previously under the Fasad-fil-arz provision the court could sentence an offender to 10
years ofimprisonment even if he was pardoned by the victim's heirs while in the new law
the sentence has been increased to life imprisonment. However, the latest amendment
does not make the court's power mandatory, at least notin express terms.

Judicial discretion

Another shortcoming, which was present in the 2004 amendment as well, is that
awarding the perpetrator to life imprisonment has been left to the discretion of the court.
Although the new law provides for a mandatory life imprisonment sentence in case all
heirs of the victim enter into a compromise with the perpetrator, the life imprisonment
sentence is only applicable if the court decides to use its discretion.

Grave and sudden provocation

Another major issue which has not been dealt with is that of "grave and sudden
provocation", which is an exception to the crime of murder under Section 302 of the
PPC and provides a ‘justification' for murder by stating that an offender has not
committed intentional murder if 'he while deprived of the power of self- control by grave
and sudden provocation, causes the death of the person who gave the provocation'.
“Grave and sudden provocation” has often been accepted as a mitigating circumstance
in the crime of murder even by superior courts. There is need for conceptual clarity
between dishonour killings and a defence of "grave and sudden provocation" leading to
murder in order to ensure that the latter does not become a defence for the former. In
the current scenario, it is still possible for the perpetrators to use the "grave and sudden
provocation" defence to escape punishment.

The positive aspects of the new law will only have an impact if it is implemented
effectively and applied across Pakistan, especially in areas where tribal practices,
including Jirga verdicts, that often result in impunity for dishonour crimes are still
observed. Also, tampering and manipulation of evidence, an apathetic attitude of law
enforcement agencies towards women's issues, and harassment of those who attempt
to highlight crimes against women, including human rights defenders and journalists,
continue to plague Pakistan's criminal justice system. In view of these issues, and
without addressing the root causes of violence against women, whether in terms of
biased social attitudes or a culture of impunity, even the best of laws would struggle to
protect women citizens from this category of violence.

A change in the law alone is unlikely to yield the results. There is a dire need to shift the
stigma associated with honor killings from the victim to the perpetrator, as perpetrators
often take pride in having used violence to 'safeguard'’ the family's honour. The situation
calls for effective and meaningful campaigns to raise awareness and educate the
general public, law enforcement personnel and judicial officials about human rights and
the importance of sustained efforts to protect the lives of women. Judicial officers and
law enforcement personnel also need to be trained to keep their personal biases
separate from their role as enforcers of law and justice.

The government has shown some commitment to confront dishonor crimes after a
few high profile cases and that must be appreciated. But it is important to note the
drawbacks in the law. It is apprehended that the law will not bring the result desired
by civil society organizations and human rights activists who have long advocated
for effective and meaningful legislation against dishonour crimes. The shortcomings
of the present legislation and the need for raising awareness at mass scale must be
addressed to prevent more bloodletting in dishonour-related crimes.
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In 2004, the Criminal Law (Amendment) Act 2004 made changes to the Pakistan Penal
Code (PPC) and the Criminal Procedure Code (CrPC) and described 'honour' killings
as murder liable to punishment. Despite that amendment, conviction rate in such cases
has remained low, owing to loopholes in the law, poor criminal justice system and
societal norms and biases. Concepts like Qisas and Diyat, injected into the PPC during
General Zia ul Haq's dictatorial era, privatised murder and allowed the family of the
murder victim to pardon the perpetrator, with or without payment of compensation,
known as 'diyat' or 'blood money'.

The epidemic of honour killings

According to media monitoring by Human Rights Commission of Pakistan (HRCP),
during the year 2014, at least 923 women and 82 minor girls fell victim to 'honour’
killings in the country. HRCP recorded 987 cases of honour crimes in 2015, which
claimed the lives of 1,096 female victims.

Many activists now refer to such bloodshed as dishonor killings, arguing that in no way
is there any honour associated with such crimes.

The recent statistics suggest that dishonour crimes are no longer being reported from
somewhat remote areas of Pakistan. Appalling and ever more brutal incidents of
violence against women on the pretext of somehow violating their family's honour have
reared their head more prominently in big cities, including Lahore. In Punjab, evidence
of that could be found in some of the most brazen dishonour crimes in the month of June
and July 2016 alone. One reason why that should be all the more alarming is that in big
cities the state's writ and its ability to protect citizens' lives are supposedly at their
strongest. It would also indicate that whatever efforts have been made, either by the
state, the news media or civil society organisations, in terms of raising awareness about
dishonour crimes, have failed to sufficiently stigmatise this category of violence against
women or to check their spread.

Amidst the current situation, which calls for redoubling efforts and demands greater
commitment from the authorities to stop this wanton blood-letting of our women
citizens, the new law simply does not go far enough.

The new legislation

Through the recently passed law, amendments have been made to the PPC and the
Code of Criminal Procedure. Several legal experts have observed that many of these
changes are similar to those already incorporated through the Criminal Law
(Amendment) Act 2004. Some of the amendments are highlighted below.

Possibility of compromise

The new law still allows for compounding the offence, whereby the relatives of the victim
can pardon the accused or enter into a compromise involving compensation. However,
this is only possible if the killer is sentenced to death, in which case he would still face a
mandatory life sentence. Non-compoundability is undoubtedly a significant omission,
particularly as the previous bill moved by Senator Sughra Imam had proposed totally
barring compromise in cases of dishonour killings.

Punishment enhanced

The Act of 2014 placed 'honour-related' offences in Section 311 of the PPC, which deals
with Fasad-fil-arz (creating mischief in land), which granted discretion to the courts to
punish an offender with a minimum imprisonment of ten years even if he or she was
forgiven by the heirs of the victim. Legal experts have highlighted that, since 2005,
courts have been reluctant to use this discretionary power.
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Why the new law might not rid us of 'honour' crime

On 6 October 2016, an anti-honour killing bill was adopted in a joint sitting of parliament,
becoming the Offences in the Name or Pretext of Honour Act, 2016. It was the most
notable recent change on the country's legal horizon with regard to violence against
women. More than any other factor, it was perhaps the murder of social media celebrity
- Qandeel Baloch - in July this year which eventually tipped the balance in the favour of
the bill. Even before Baloch's murder, honour killings were regularly reported from all
parts of the country, but apparently none had sufficiently outraged the lawmakers'
conscience to that extent earlier.

Laws are a society's tools to regulate human behaviour and if that is the intent of this
latest law it should be welcomed as a good step as well as an acknowledgement of a
serious problem. Welcome though it might be, calling the law a historic success or a
panacea for the so-called honour crime seems not only premature but also misleading.
Even a brief look at the text of the law makes it apparent that despite years of advocacy
and civil society pressure, the law remains considerably inadequate and offers few
changes in the previous legislation, and even in the best case scenario would have
rather limited impact in preventing honour killings or addressing impunity.

Much-delayed legislation

Attempts were made to make the law regarding the so-called honour killings stricter
when the Anti-Honour Killings Laws (Criminal Laws Amendment) Bill 2014, initially
moved by a former senator of the Pakistan People's Party (PPP) Sughra Imam as a
private member bill, was adopted by the Senate in 2015. However, the Bill lapsed when
the National Assembly failed to pass it within the stipulated 90 days. The government
then included it in the agenda of a joint sitting of parliament. This year the government
had repeatedly promised to act to close the loopholes in the legal framework to end
'honour killings, particularly following the Oscar nomination of a Pakistani documentary
on the so-called honour crime and later Qandeel Baloch's murder. The much-awaited
bill was passed in 2016, which is a watered-down version of the more stringent bill of
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 Challenging impunity for crimes against journalists

The world is once again observing November 2 as International Day to End Impunity for
Crimes against Journalists. The day has particular significance for Pakistan.
Unfortunately, with each passing year, instances of impunity for crimes against
journalists keep adding up.

Since the turn of the century, more than 100 journalists and media workers have lost
their lives in Pakistan in the line of duty. Many more have been injured.

The majority of the journalists killed have fallen prey to targeted attacks on account of
their work and others have been caught up in bombings and attacks in public places
while performing their duties. Journalists in conflict areas have often been targeted for
not presenting the points of view to one side to the conflict or another. Only a couple of
meaningful prosecutions have taken place.

While the state has the obligation to protect every citizen's right to life, the murder of a
journalist on account of her or his is work is particularly distressing because it
contributes to creating an environment of intimidation and in the form of self-
censorship, forced dislocation or flight of journalists robs the public of access to
information.

Afailure to identify the perpetrators or prosecute the perpetrators emboldens the killers,
perpetuating recurring violence against media workers.

While it is important for the governments and political parties to openly and
unreservedly condemn all acts of violence against journalists, it is vital move beyond
rhetoric and take steps to protect journalists and prevent crimes against them from
taking place. When such a crime does take place, accountability for the perpetrators
should be made a priority.

Steps that reverse this situation are the obvious sign of any state's support for
journalism and society's access to vital information brought to light by journalists.

It is important for the state to show its commitment to journalists' safety by properly
investigating and prosecuting all perpetrators of violence against media. Civil society
organisations must act as watchdogs to remind the authorities of their duty.

Media institutions should also step up by taking the lead in ensuring safety of media
practitioners through investing in effective safety protocols and following up on cases of
crimes againstjournalists.

“States have a positive obligation to ensure the security of journalists. All
too often, however, governments express support for journalist security
while taking measures that chip away at protection and thus at the

information brought to light by secure reporting.” —David Kaye, UN special
rapporteur on freedom of expression, speaking ahead of International
Day to End Impunity for Crimes Against Journalists
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