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Denial of rights in jirga-state nexus in FATA

The residents of the Federally Administered Tribal Areas (FATA) have numerous reasons to feel
aggrieved and discriminated when they compare their lot to citizens in the rest of the country. Itis
bad enough that the constitutionally guaranteed rights for all citizens are not available to the FATA
residents, but as indicated by a recent case, the authorities themselves collude at times with local

influentials to deny people their rights. _ _
The case in question—which has not been covered by the media and came to the attention of the

Human Rights Commission of Pakistan (HRCP) through reports of its volunteers—is an assistant
political agent's (APA) decision in Khyber Agency. The APA acquitted, based upon a Jirga verdict,
two men who had confessed to killing their maternal uncle and their sister-in-law in a so-called
honour crime.

HRCP has since stated that it was “astounded by a decision of the Assistant Political Agent (APA)
Landi Kotal, Khyber Agency, of acquitting two brothers charged with murdering their sister-in-law

and their maternal uncle in November last and later claiming that the victims had 'illicit relations’'.

As per details available with HRCP, the two brothers were arrested and in their recorded
statements both had confessed to committing the murders.

Afive-member jirga was appointed which concluded that the accused should be asked to take an
oath on the Holy Quran that in killing their sister-in-law and their maternal uncle 'they had done
nothing wrong (with malafide intention)'. The Jirga stated that if the accused took the oath the
murders stood 'justified' as per Riwaj and the accused should be acquitted.

The Riwaj refers to a custom in the tribal areas under which killing a woman in the family after
killing a man and alleging 'illicit relations' effectively justifies both the murders and serves as a
defence against prosecution for the crime.

The Jirga decision was communicated to the APA, who, in finding the accused innocent, wrote
that the Jirga verdict 'is clear and in accordance with the local Riwaj.' He added: 'l agree with the
majority verdict of the Jirga members. The Jirga's verdict was read over to the parties. The
defendant party was found ready to take the oath prescribed by the Jirga members. However, the
plaintiff party refused to get oath from the defendant party. As the plaintiff party has refused to get
the prescribed oath from the defendant party, the accused are held innocent and released on bail
forthwith.'

In a statement issued to the media, HRCP states: “All civlised human beings would be appalled
by the fact that in this day and age such atrocious practices are not only accepted in the tribal
areas but are also enforced on a regular basis by what passes off as the justice system. The
Constitution clearly declares all customs contrary to law to be void, and yet the Riwaj survives
and is enforced as the superior courts have nojurisdiction in the tribal areas.”

HRCP urges the civil society and conscious citizens to pressurize the government to immediately
issue clear directions to judicial and quasi-judicial officials in the tribal areas to absolutely
disregard the so-called Riwaj in trying criminal cases. A human life should not have such little
value just because a citizen is unfortunate enough to reside in the tribal areas. HRCP demands
that the accused in the cited case must be brought to justice for their crime. “However, unless
someone in sufficiently senior authority intervenes, we are convinced that the accused will not be
held accountable for their actions. As much has been evidence by the utter inaction of the local
authorities, despite repeated pleas for justice by the slain woman's husband,” HRCP said in a
statement condemning the APAdecision.

It is important to emphasise that beyond highlighting this gruesome custom, the official
connivance and the manner in which the political authorities administer 'justice’, the case also
offers further evidence of the lawlessness that passes off as law in FATA. HRCP demands
immediate overhaul of the system that allows and enforces such travesty of justice and
discriminates against the long-suffering residents of FATA. There is no justification for having one
'legal' standard for FATA and another for all other areas that constitute the country.
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recommendations on how to end disappearances in Pakistan. None of these
recommendations have been complied with. Instead, the government has passed
two distinct laws that provide legal cover to enforced disappearance.

Under the Protection of Pakistan Act (2014), based on reasonable suspicion, it is
legal to deprive any person of liberty for 90 days without warrant. Similarly, Action in
Aid of Civil Power Regulation (2011) provides legal protection to the actions and
operations of the security forces. The latter allows for the detention of individuals at
internment centers. Before this law, detainees could only be imprisoned in
designated prisons under the prisons department.

Civil society organizations and rights activists have denounced the 2011 law
enforced in Federally Administered Tribal Areas (FATA) and Provincially
Administered Tribal areas (PATA) as it violates the basic rights of citizens.

The fate of Zeenat Shehzadi, like that of several other missing persons, remains
uncertain. Failure of the government to recover her and bring the perpetrators to
justice, casts doubts on the government's seriousness about ensuring justice,
protecting the citizens and upholding its human rights obligations.

2016 Vs> July 2016 54 Monthly JEHD-E-HAQ G Ml el b



2014. At the same time, a habeas corpus petition was moved in the Peshawar High
Court.

According to media reports, Hamid's mother had through a power of attorney
authorised Shehzadi to pursue the cases. She filed a petition in court on behalf of
Ansari's mother and played an active role in calling upon the CIED to investigate the
case. She was to appear before the CIED on August 2015 but before that she was
picked up from a bus stand near her house in Lahore. A few days prior to her
disappearance, police had detained Zeenat for a few hours.

Zeenat's brother registered a case with the police and the matter was also raised
before the CIED, which directed the Punjab's home secretary to set up a joint
investigation team (JIT) to trace her.
The CIED has already held several

ﬂWhoever may be holding her [Zeenat Shahzadi]\

civil society calls upon the governments of
Pakistan and Punjab and the security agencies to
ensure that the circumstances of her
disappearance are thoroughly investigated to
identify those involved. She should be located
and reunited with her family at the earliest.”
—HRCP press statement

hearings and recorded the evidence of
a rickshaw driver who had witnessed
Zeenat being taken away by a couple
of men in a white car. At each hearing,
the JIT has been reporting its inability to
find any evidence of Zeenat's

whereabouts, and the police reiterate
theirincapacity to do anything.

In March 2016, Zeenat's brother, Saddam Hussain, committed suicide by hanging
himself from atree. In a press conference, HRCP stated that the suicide by Zeenat's
brother was a reflection of the family's desperation over her continued
disappearance and demanded that bland denial over her custody did not absolve
the government of its obligation to the citizens.

The Supreme Court had started hearing cases of enforced disappearance in late
2006 and although scores of missing persons have been traced, or released during
this period, no state functionary has been identified or held accountable for their role
inthese crimes. Hundreds of cases remain pending.

The CIED, which was established in 2010 to investigate cases, was supposed to
identify perpetrators and compensate the aggrieved. However, it has operated with
limited authority on the various state agencies allegedly involved in enforced
disappearance.

Despite the large number of
disappearances, these are still not
specifically criminalized in Pakistan. UN
Working Group on Enforced and
Involuntary Disappearances (WGEID)
conducted a fact-finding mission to
Pakistan in 2012. The working group
concluded its visit by making several

"When you are making new laws that run parallel
to the existing legal system, then you are allowing
certain individuals and institutions to operate
without accountability and with impunity."
—Noted lawyer and rights activist Hina Jillani
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Enforced disappearance and
the culture of impunity

Over the past decade, enforced disappearance has become a familiar expression
and a well-known violation of human rights in Pakistan. Many of the victims have
been individuals suspected of involvement in militant extremism and other crimes,
but students and political activists have also been picked up, mainly in Balochistan
and Sindh. Scores of people who have been picked up have returned only as
mutilated dead bodies. Pakistan is yet to take meaningful steps addressing the
serious crime of enforced disappearance.

Enforced disappearances in selected districts across six

regions (2016)

Region Jan | Feb | Mar Apr May Total
Balochistan 1 4 3 4 3 15
Sindh 1 3 0 3 2 9
FATA 0 0 1 1 2 4
Gilgit-Baltistan 0 0 0 0 0 0
NS 4 | 3 1 1 1 10

Pakhtunkhwa

South Punjab 0 0 0 0 0 0
Total 6 10 5 9 8 38

Focused monitoring by Human Rights Commission of Pakistan (HRCP) volunteers
in around 60 districts across six regions of Pakistan has highlighted as many as 38
cases of enforced disappearances recorded from January to May 2016, with 15
cases reported from Balochistan alone.

One of the recent disappearance cases that have attracted a lot of attention is that of
Zeenat Shahzadi, a freelance journalist, who was picked up from Lahore in August
2015.

HRCP has expressed grave concern over the failure of the police and security
agencies to recover her. She had been pursuing the case of Hamid Ansari, an Indian
citizen, who was reported to have been missing since being picked up by the
security agencies from a hotel in Kohat, in Khyber Pakhtunkhwa in November 2012.

Hamid Ansari had apparently befriended a girl online, who resided in Khyber
Pakhtunkhwa and wanted to meet her. Rather than getting a visa for Pakistan, he
arrived in Kabul, and from there somehow arrived in Pakistan and stayed with
another person he had become friends with online. He later shifted to a hotel in
Kohat. He was reportedly taken into custody by police and handed over to an
unnamed security agency. A case for his disappearance was registered, following a
direction by the Commission of Inquiry on Enforced Disappearances (CIED) in
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Non-refoulement

Non-refoulement is a principle of customary international law prohibiting the expulsion,
deportation, return or extradition of an alien to his state of origin or another state where there
is a risk that his life or freedom would be threatened for discriminatory reasons. Non-
refoulement is often regarded as one of the most important principles of refugee and
immigration law.

Since the principle of non-refoulement has evolved into a norm of customary international
law, states are bound by it whether or not they are party to the Convention relating to the
Status of Refugees.

Article 3(1) of the Convention against Torture, to which Pakistan is a party, also provides the
non-refoulement principle. “[N]Jo State Party shall expel, return ("refouler") or extradite a
person to another State where there are substantial grounds for believing that he would be
in danger of being subjected to torture,” says Article 3(1).

UN Guiding Principles
The challenges for the internally displaced persons

in Pakistan are only marginally less than those that
the refugees face. The vast majority of IDPs in
Pakistan today have been displaced on account of
military operations against militant extremists in
the northwestern parts of the country. While
political leaders often refer to the displaced

The vast majority of
IDPs in Pakistan
today have been

displaced on

account of military
operations against
militant extremists

persons offering great sacrifices for security of the
country, that sentiment has not reflected in the
authorities' dealings with the IDPs.

The way forward in the northwestern
In the past, the governments of Punjab and Sindh parts of the
briefly denied IDPs entry into the two provinces

and created hurdles in their free movement. Little Count"Y-

has been done over the years to put in place a
mechanism to prevent internal displacement and
where itis inevitable minimize the impact of displacement on the population.

Although thousands of IDPs returned to their homes in 2015 but an estimated 1.5 million are
still displaced.

Despite repeated calls by the Human Rights Commission of Pakistan, Pakistan has
stubbornly refused to benefit from the UN Guiding Principles on Internal Displacement,
which address the specific needs of the internally displaced persons and are consistent
with the international human rights law and international humanitarian law.

World Refugee Day should be an opportunity to reassess Pakistan's response to the plight
and needs of all victims of forced displacement, to increase empathy towards refugees and
internally displaced persons. It should also serve a day for Pakistan to reflect upon the
progress it has made towards preventing displacement and finding durable solutions to
address all manners of forced displacement.
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Since 2006-07, no new registration has taken place except for children born to registered
Afghans.

Repatriation

Under the targets set by Islamabad in consultation with the UN refugee agency and Afghanistan,
all registered Afghans were to return to their homeland by the end of 2015. However, less than
60,000 had made the return journey by December 31, 2015.

At the 25th Tripartite Commission meeting in 2015, attended by Pakistan, Afghanistan and the
UNHCR, it was decided that efforts should be made in order to create an enabling environment
for voluntary return and sustainable reintegration for the Afghans returning to their home country.

However, the number of Afghan refugees voluntarily returning back home has plunged lately
owing to the worsening security situation in Afghanistan.

The issues of displacement and forced migration has increasingly been seen in Pakistan in the
counter-terrorism context, especially after 150 people, almost all of them schoolchildren, were
killed in a terrorist attack on Army Public School (APS) in Peshawar in December 2014. There
have been growing concerns that the large number of unregistered refugees could jeopardise
national security. A few days after the APS bloodshed, the Khyber-Pakhtunkhwa government
announced that all Afghan refugees would be expelled. However, there have been no reports of
Pakistan forcing any registered Afghans to return to their country.

Several incidents reported by the media of Afghan refugees acquiring apparently through
bribing officials Pakistani citizenship documents have also led to calls for repatriation of all
Afghans to their country.

There have been complaints that the refugees' presence results in putting strain on already
scarce resources. These notions have thus led to xenophobic attitude among many citizens
who perceive the refugees as not only taking over the resources but also constituting a security
threat. In the light of purely utilitarian analysis about the economic and a potential law and order
downside of hosting refugees, the humanitarian aspectis being blurred.

For several years now, the number of refugees repatriating to Afghanistan with UNHCR's
assistance had decreased substantially, from around 450,000 in 2005 to less than 13,000 in
2014. Although the number of returning Afghans in 2015 was the highest since 2012, the returns
in 2015 represented less than four percent of the overall registered Afghans in Pakistan.

The deadline for the return of registered refugees has now been extended till the end of 2016.

Voluntary repatriation from Pakistan to Afghanistan (2004
2015)

449,520

\ / x282,496
V1 33,015 \ 19 284

1,290 ,0

3,423 600

2991
2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 15-Nov

Source: UNHCR
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Easier said than done
Durable solutions for the displaced

Every year June 20, World Refugee Day, serves as an occasion to remember and raise
awareness regarding the struggles of the people affected by forced displacement.

Forced migration is one of the biggest humanitarian issues the world faces today, affecting tens
of millions of people worldwide—which include not just refugees, who flee their own country in
search of safety or to escape persecution, but also internally displaced persons (IDPs), who are
displaced within their own country on account of natural or man-made causes.

Pakistan has been hosting millions Afghan refugees for more than three decades and has a
large internally displaced population due to military insurgency, natural disasters and
developmental projects. World Refugee Day offers an opportunity to reflect on the universal
principles on which refugee protection stands and also to take stock whether or not all that is
required to safeguard the rights of this vulnerable group is being done.

United Nations General Assembly decided in December 2000 that June 20 would be celebrated
as the World Refugee Day starting from 2001. That year also marked the fiftieth anniversary of
the of the 1951 Convention relating to the Status of Refugees, which defines the term 'refugee’
and also summarizes the rights of the displaced as well as the legal obligations of the States to
protectthem.

The 1951 Convention was followed by the 1967 protocol on refugee protection, which
broadened the convention's scope by removing the geographical and time limits contained in
the 1951 Convention that had restricted it only to people who became refugees in Europe
before January 1, 1951. Hence, the 1967 protocol universalized the principles of protecting and
safeguarding the rights of refugees.

Pakistan and the refugee convention

Since the late 1970s, Pakistan has hosted one of the largest refugee populations in the world, as
millions of Afghans have abandoned their homeland following the Soviet invasion of
Afghanistan and subsequent armed conflictin that country.

Even though Pakistan continues to host such a large refugee population, itis a party neither to
the 1951 refugee convention nor the 1967 protocol. Pakistan has been hosting these refugees
on the basis of a tripartite agreement with UN refugee agency, UNHCR, and Afghanistan, which
constitutes a formal process for addressing the Afghan refugee issue in the country. The rights
guaranteed to refugees under the 1951 convention and the 1967 protocol are not directly
available to Afghan refugees, except where other treaty and customary international law
obligations provide that right.

Durable solutions

The UNHCR efforts to address forced displacement crises focus on providing protection and
assistance to refugees, but the ultimate goal has been to find lasting solutions that allow the
displaced to rebuild their lives. The key solutions for refugees include voluntary repatriation,
local integration and third-country resettlement.

At the end of 2015, there were 1.55 million registered Afghan refugees in Pakistan. At least as
many unregistered Afghan nationals were estimated to be in the country. As far as the Afghan
refugee population in Pakistan is concerned, the government considers repatriation as the only
workable solution.

In 2006-07, a one-off registration exercise for Afghans in Pakistan was conducted. All those
Afghans who registered themselves with National Database and Registration Authority at the
time were given a Proof of Registration (PoR) card, an important identity document that
provided temporary legal stay and freedom of movement for Afghan refugees in Pakistan. The
holders of these cards were facilitated by the UNHCR during their stay in Pakistan and assisted
in voluntary repatriation to Afghanistan. They were also protected against expulsion. Non-
registered Afghans were not entitled to any such assistance or protection.
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Numerous human rights activists, social and political workers, | .
peasants, laborers and students participated. The participants
lamented that rehabilitation of torture victims was often
neglected and that reversing the physical and psychological
scars that affected torture victims and their families must be
considered an essential step

HRCP Multan office took out a procession from Nawan Shar to
the Multan Press Club building. The participants chanted
slogans to call upon the government to put an end to torture |
and uphold the rights of the citizens.

HRCP Peshawar office held a demonstration outside Peshawar
Press Club to express solidarity and support with the victims of
torture and their family members. HRCP members, human rights
defenders and social activists joined the demonstration. The
participants called upon the government to criminalize torture by
enacting anti-torture legislation. They stressed that the various acts
. of torture by the investigating agencies aimed at extracting
confession statements must be stopped and penalized.

HRCP office in Gilgit-Baltistan held a
demonstration outside Gilgit Press
Club. A large number of human rights
activists, representatives of civil
society, journalists, teachers, lawyers,
social workers, traders and political
workers joined the demonstration.
HRCP offices in Karachi, Turbat and
Sukkur also organised demonstrations
and discussions to commemorate the
day.
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* introduce jail reforms and ensure protection of women and members of religious minorities in
prisons against abuse and torture, separation of jail administrations for male and female
prisoners;

e guard against misuse of anti-terror laws against political opponents; and
¢ allowlocal governments to control police.

For the parliament
+ criminalize torture in accordance with the Convention against Torture;

+ enact a law on the right to be free from torture that includes a clear definition on torture, in
compliance with the Convention against Torture, that criminalizes torture, provides remedies and
reparation to victims, especially medical and psychological rehabilitation, and include
accountability of non-state actors; and

* enactawitness protection law.

For civil society and media

* build a broad anti-torture coalition with a collective strategy in order to campaign for the
implementation of the Convention against Torture;

»  build capacity of media persons for more precise and accurate portrayal of torture;

» control portrayal of torture in films and plays;

» invest in awareness raising campaigns such as social engineering on the importance of the
prohibition against torture in schools and the society at large;

» gatherand share data of torture cases to be used in advocacy activities;

+ engage with legislators at all stages of advocacy to raise a strong voice in parliament and at the
political parties' level to lead to a tolerant and true democratic society;

» initiate societal debate and political discourse on the importance of the eradication and absolute
prohibition of torture in order to denounce the general believe that torture is admissible and
sometimes effective;

» establish strong civil society relations with media to prepare collective strategy with visible
activism through social media, websites and emailing groups;

+ use PEMRA's public service messaging funds to build print, online, broadcast campaigns
againsttorture;

» report on cases of torture including torture inflicted on women and children and incidences in
remote areas;

» educate members of the bar and establish an effective legal aid system at the bar council; and

* hold consultations with police authorities on the prohibition of torture.

The HRCP office in Islamabad also organised a demonstration outside National Press Club to urge the
government to implement the Convention against Torture. The HRCP campaign also involved printing
placards with messages to put an end to torture, respect for the rights of the victims of torture, protection
of journalists and human rights defenders

against threats or violence and facilitating |
their work in exposing acts of torture, V

making torture a clear crime and
compensating victims of torture. A
postcard was prepared with seven
demands which civil society activists sent
to the President, as part of the campaign.

In Quetta, HRCP organized a consultative
discussion to observe the day. Journalists,
civil society organisations and human
rights activists participated in the event. On
account of heavy rainfall and the security
situation in Quetta following Youm-e-All,
the Balochistan chapter office was unable
to hold a demonstration as initially planned.

HRCP Special Task Force in Hyderabad

orgfanised a demonstration outside Hyderabad Press Club. Numerous human rights activists, social and
political workers, peasants, laborers and students J)articipated. The participants lamented that
rehabilitation of torture victims was often neglected and that reversing the physical and psychological
scars that affected torture victims and their families must be considered an essential step

HRCP Special Task Force in Hyderabad organised a demonstration outside Hyderabad Press Club.
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The long road to a torture-free Pakistan

Around the world, June 26 is | . - A - -
observed as International Day in e i
Support of Victims of Torture. The -

decision to commemorate the day
was made in 1997 through UN
General Assembly resolution 52/149, - :
with a view to aim for total eradication -

of torture and effective functioning of e e S
the Convention against Torture and B~ :

Other Cruel, Inhuman or Degrading &
Treatment or Punishment.

Human Rights Commission of
Pakistan (HRCP) had long called
upon Pakistan to join the Convention
against Torture (CAT)

Since 2010, when Pakistan ratified the convention, HRCP has been demanding holistic steps to eradicate
torture, putting an end to impunity for the perpetrators and support, justice and rehabilitation for torture
victims.

The HRCP's anti-torture campaign on June 26 this year called for the CAT implementation. HRCP offices
and activists through consultations and public demonstrations spoke out against torture and in support of
victims of torture and their family members.

HRCP's Secretariat, chapter and field offices engaged in various activities to observe the Day to Support the
Victims of Torture. The HRCP, in collaboration with the World Organization against Torture (OMTC),
organized a consultation in Islamabad to review the status of implementation of CAT in Pakistan. The
consultation aimed to mobilize stakeholders, including civil society organizations, legal community,
policymakers, national human rights institutions, media and State authorities to propose recommendations
for anti-torture reforms. The participants reiterated that torture was absolutely prohibited and could be
justified under any circumstances. The participants proposed that an anti-torture law, in line with the
provisions of the Convention against Torture, must be enacted. The following recommendations were
proposed:

Forthe government

¢ hold public debate on the draft bill against torture and fully empower and strengthen the already
established National Commission on Human Rights instead of making a new panel under the
executive;

e provide trainings and access to modern and scientific methods of investigations to law enforcement
agencies and move away from inhumane methods of investigation and extraction of confessions;

¢ establish rehabilitation centers for torture victims;
e ensure state compensation for torture victims through a mechanism;

¢ include civil society in the state reporting procedure by inter alia holding roundtables with the
stakeholders for a comprehensive state report;

e introduce a system of democratic
accountability for state personnel
involved in torture.

e ratify the Optional Protocol to the
Convention against Torture;

e establish an independent body for
investigating and prosecuting |
police officers accused of engaging
in torture and other forms of ill-
treatment;

e ensure access to rehabilitation on
the basis of physical and medical
examination and not necessarily on
acourtjudgment;

e revise, amend and reform the
Police Order;
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Equality and non-discrimination

Awareness-raising

Accessibility

Right to life

Situations of risk and humanitarian emergencies

Equal recognition before the law

Access to justice

Freedom from exploitation, violence and abuse
Protecting the integrity of the person

Liberty of movement and nationality

Living independently and being included in the community
Personal mobility

Freedom of expression and opinion, and access to information
Respect for privacy Education

Health

Habilitation and rehabilitation

Work and employment

Adequate standard of living and social protection
Participation in political and public life

Participation in cultural life, recreation, leisure and sport
Statistics and data collection

International cooperation

National implementation and monitoring

CONVENTION
on the RIGHTS of
PERSONS with
DISABILITIES

The convention was adopted in December 2006 and came into force in May 2008.
Pakistan became a signataory to the convention a little over four months later, in
September 2008. Pakistan ratified the convention in July 2011. While HRCP
considers the ratification an.important first step, it has repeatedly called upon the
government to implement the convention. Without implementation the people of
Pakistan will be denied the benefits of the ratification. There really is no excuse for
such a long period of inaction after theratification. Pakistan must urgently make
changes in law and policy in line with its commitment under the convention.
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Implementation of the Convention against Torture
must not be delayed anymore.
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